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Abstract
Nigeria has recently issued the Flare Gas (Prevention of Waste & Pollution) Regulations 2018. Its objective
is to completely phase out gas flaring which has persisted notwithstanding several efforts to encourage
associated gas utilisation and discourage the process. This work assesses the Regulations in light of enabling
legislation, particularly the Petroleum Act 1969 and the Associated Gas (Reinjection) Act 1979 to address
questions that arise regarding some of its innovative aspects such as the taking of all flare gas by the Federal
Government of Nigeria and a new permits regime to enable third-party investors access to petroleum lease
areas to effect the taking of the flare gas. It argues that public interest is at the heart of the Regulations and
considering enabling legislation and previous case law, justifies its provisions given the pollution and
economic waste ill-effects of gas flaring.
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Introduction

Nigeria has natural gas reserves of over 166 trillion standard cubic feet1 and is reputed to have the ninth

largest gas reserve in the world.2 Natural gas production is currently put at 12 billion scf, mainly from
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1. See, National Petroleum Investment Management Services (NAPIMS), ‘Crude Oil Reserves/Production’. Available at:

www.napims.com/crudeoil.html (last accessed 23 August 2018).

2. Ibid.
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associated gas produced in the course of crude oil production.3 However, more than 60 per cent of this associated

gas volume is flared.4 Consequently, Nigeria’s abundant gas resources remain under-utilised, despite its reputa-

tion as a gas province with little pockets of oil.5 Worse still, the preponderance of routine gas flaring has caused

severe environmental despoliation,6 leading to agitation in Nigeria’s Niger-Delta for an end to this process.

Gas flaring has been prohibited since 1979.7 Nevertheless, nearly four decades later, producers have

continued to rely on the proviso that allowed gas flaring upon receipt of the Petroleum Minister’s written

permission.8 The proviso was supposed to last only for a transitory period.9 Aside from the environmental

pollution, Nigeria has lost sizable proportions of its petroleum revenue as a result of the practice. From

2016–2017, 817.92 mmscfd of natural gas had been lost to flaring,10 estimated in revenue terms at approx-

imately $1 billion annually.11

The damage to Nigeria’s petroleum-producing communities in the Niger-Delta arising from gas flare

activities have long been bemoaned. According to the international NGO, Friends of the Earth:

Gas flares burn several stories high throughout the Niger Delta, often within a few hundred yards of communities.

Some flares . . . have been burning constantly day and night for over 30 years. People living in villages near the

flares suffer from polluted air and water, and contract asthma and cancer as a result of breathing flare smoke . . . In

Nigeria, only 40 percent of people have access to electricity. There is a real need for flared gas to be processed,

distributed, and used for fuel for cooking or for electricity production. Using processed natural gas as fuel for

cooking would replace the firewood that many Nigerians use for cooking and improve indoor air quality.12

In the Uzere community of the Niger-Delta for instance, gas has been flared for well over 40 years.

Crops, livestock and people alike suffer the effects of acid rain. Two lakes supplying the community with

water remain polluted and there is no dusk in the community as a result of constant light from the flares.13

3. Ibid.

4. Ibid.

5. I. Aye, L. Alakija and E. Onoji, ‘Nigeria’ in Christopher B Strong (ed.), The Oil and Gas Law Review 5th edn (London: Law

Business Research Ltd, 2017) 203.

6. See A.O. Isichie and W.W. Sanford, ‘The Effects of Waste Gas Flares on the Surrounding Vegetation in South-Eastern Nigeria’

(1976) 13(1) Journal of Applied Ecology 177–187.

7. Associated Gas Re-Injection Act, Cap A25 Laws of the Federation of Nigeria 2004, s 3(1).

8. Ibid, s 3(2). Federal Inland Revenue Service v Mobil Producing Unlimited (FHC/L/3A/2017, unreported, 26 March 2018). Federal

High Court held failure to secure Minister’s permit to flare gas before the flaring of the gas made the flare illegal and thus non-tax

deductible.

9. Holistic reading of the Act itself, particularly sections 1 and 2 put it beyond doubt that the intention of the legislature was for gas

flaring to cease eventually but as a stop gap, given the huge investment in gas infrastructure required. Section 3 then allowed the

Minister to permit gas flaring whilst the producer was required to be taking steps to implement complete elimination of gas flaring,

supervised by the Minister under sections 1 and 2 of the Act.

10. See Nigerian National Petroleum Corporation (NNPC), ‘Financial and Operations Report’ (November 2017). Available at:

www.nnpcgroup.com/portals/0/monthlyfinancial and operations data/full reports/nnpcmonthlyfinancialoperationsreportforthe

monthofnovember2017.pdf (last accessed 27 August 2018) at 9.

11. See M. Fidelis, ‘How Nigeria Can Save $1b Yearly from Flared Gas’ (The Guardian, 6 April 2018). Available at: https:/guar-

dian.ng/business-services/how-nigeria-can-save-10b-yearly-from-flared-gas/ (last accessed 27 August 2018) quoting Justice

Derefaka, Programme Manager, National Gas Flare Commercialisation Programme (NGFCP) of the Federal Ministry of Petro-

leum Resources.

12. See ‘Gas Flaring in Nigeria – An Environmental Health Nightmare’. Available at: https://foe.org/2009-05-gas-flaring-in-nigeria/

(last accessed 13 February 2019).

13. S.O. Aghalino, ‘Gas Flaring, Environmental Pollution and Abatement Measures in Nigeria, 1969–2001’ (2009) (11)(4) Journal of

Sustainable Development in Africa 229. See further I.L. Worika, ‘Deprivation, Despoliation and Destitution: Whither Environ-

ment and Human Rights in Nigeria’s Niger-Delta?’ (2001) (8)(1) ILSA Journal of International and Comparative Law 1, 9, 11 for

gas flaring in the Egiland and Ogoni communities of Nigeria’s Niger-Delta.
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Gas flaring is also blamed for biodiversity loss as a result of the extinction of certain plant species in the

Niger-Delta and for certain health conditions.14 Discontented Niger-Delta indigenes have even applied to

the courts for reprieve. To this end, a Nigerian court had found that the flaring of gas constituted deprivation

of the people’s right to life.15 Nevertheless, the practice has persisted, ostensibly as a result of lack of

investment in gas production infrastructure.

The Nigerian Government initiated several projects to utilise gas that would ordinarily have been

flared.16 Along these lines, much progress in natural gas utilisation has been made with the Nigerian

Liquefied Natural Gas, West African Gas Pipeline Company, Escravos Gas to Liquid Plant, SPDC Afam

Power Plant projects etc,17 thereby reducing gas flaring. Nevertheless, the problem has persisted.

The latest measure adopted by the Federal Government of Nigeria (FGN) to achieve the elimination of

routine gas flaring by 2020 is the Nigerian Gas Flare Commercialisation Programme. In a nutshell, the FGN

will, in the public interest, exercise its rights to take gas which producers have historically flared free of cost.

Corporate entities that invest in natural gas development will acquire special permits to act on behalf of the

FGN to take the gas. The machinery through which this would be achieved is the Flare Gas (Prevention of

Waste and Pollution) Regulations 2018 (hereafter, ‘Regulations’). This article analyses the Regulations

which entered into force on 5 July 2018.

The taking of gas at flare by the FGN via the regulations

The Constitution vests ownership of mineral resources, including oil and gas, exclusively in the FGN.18 The

FGN grants interests to petroleum companies in the petroleum resources in the form of leases and licenses.19

Section 11 of the Petroleum Act provides as follows:

Subject to this Act and any special terms or conditions imposed under paragraph 34 of this Schedule, the lessee of

an oil mining lease shall have the exclusive right within the leased area to conduct exploration and prospecting

operations and to win, get, work, store, carry away, transport, export or otherwise treat petroleum discovered in or

under the leased area.

Significantly, petroleum is defined in section 15 of the Petroleum Act to include both mineral oils and

natural gas. This means that the lease/license already granted invariably covers associated gas. It is therefore

clear from the above provisions that the Petroleum Act confers on a holder of an Oil Mining Lease (OML)

granted by the FGN, an exclusive right to explore, develop and produce petroleum inclusive of gas within

the leased area.20 This exclusive right cannot be interfered with except in accordance with law.21

It is important to note, however, that notwithstanding the above provisions, the Petroleum Act confers on

the Petroleum Minister the right to impose special terms and conditions on a lease or license on grounds of

14. Ibid, 230. See further T.E. Ologunorisa, ‘A Review of the Effects of Gas Flaring on the Niger-Delta Environment’ (2001) (8)(3)

International Journal of Sustainable Development and World Ecology 249.

15. See Gbemre v SPDCN [2005] AHRLR 151.

16. For instance, the establishment of several gas to power plants, the Delta Steel, the Ajaokuta Steel and the Aluminium Smelting

Company of Nigeria projects and the Nigerian Fertilizer Company of Nigeria project which uses natural gas as its feedstock etc.

See ‘Historical Background: Nigerian Gas Flare Commercialisation Programme’. Available at: www.ngfcp.gov.ng/about-us/

historical-background/ (last accessed 27 August 2018).

17. Ibid.

18. Constitution of the Federal Republic of Nigeria (as amended) s. 44(3). See further Petroleum Act, Cap P10 Laws of the Federation

of Nigeria 2004, s. 1(1).

19. See Petroleum Act above n. 18, s. 2 and Sch. 1, paras 1–13.

20. Ibid, s 15. This is clearer when read together with Sch. 1, para. 11.

21. See Nigerian National Petroleum Corporation v Famfa Oil Ltd [2012] 17 NWLR (Pt 1328) 148.
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public interest, as indicated in paragraph 35 of the First Schedule to the Petroleum Act. Paragraph 35(b) of

the Petroleum Act states that the Minister may, if he considers it to be in the public interest, impose on a

license or lease, special terms and conditions, not inconsistent with the Act, including terms and conditions

as to special provisions applying to any natural gas discovered including:

i. The right of the Federal Government to take natural gas produced with crude oil by the licensee

or lessee free of cost at the flare22 or at an agreed cost and without payment of royalty.

ii. The obligation of the licensee or lessee to obtain the approval of the Federal Government as to

the price at which natural gas produced by the licensee or lessee (and not taken by the Federal

Government) is sold.

iii. A requirement for the payment by the licensee or lessee of royalty on natural gas produced and sold.

The above provisions imply that (a) a license holder has exclusive rights to explore and produce

petroleum, inclusive of gas on the leased area at all times during the term of the lease; (b) Special terms

and conditions may, however, be imposed on the license only on grounds of public interest, including the

right of the FGN to: (i) take associated gas free of cost where the producer intends to flare it or at an agreed

cost without payment of royalty; approve the price at which the gas produced is to be sold; and (ii) to require

the lessee to pay royalties to the FGN for gas produced and sold.

Further analysing the above, it can be seen that the question of whether the FGN has rights to flare gas is

not one of ownership but one of a right to take if it is in the public interest of Nigerians. Wasting Nigeria’s

associated gas resources and the accompanying environmental despoliation is a public interest that justifies

the imposition of a condition on OMLs and marginal field licenses that the FGN takes flare gas.23 It is

against this background that paragraph 2(1) of the Regulations provides as follows:

Pursuant to Section 9(1) of the Petroleum Act, Paragraph 35(b)(i) of the First Schedule to the Petroleum Act and

all other laws in this regard, the Federal Government takes natural gas produced with crude oil free of cost at the

flare and without payment of royalty.

The tenor of the Regulations is thus the appropriation by the FGN of all flare gas held by producers by

virtue of holding petroleum leases and licenses, including marginal fields.24 Following a competitive bidding

process, the FGN would issue permits to successful bidders who would take the flare gas, acting on its

behalf.25 Producers could also apply to the Petroleum Minister for permits to commercialise flare gas in their

fields. This only applies to flare gas volumes not appropriated in the bid process of the FGN.26 In this case, the

Producer would be required to carry on the flare gas commercialisation through an incorporated midstream

subsidiary.27 Producers also retain the right to use associated gas for their own purposes subject to non-

interference with flare gas volumes for which the FGN has granted a permit to third parties already in the FGN

bid process. In addition, the producer is not required to pay a royalty with regard to flare gas utilisation.28

22. Emphasis added.

23. The objective of the Regulations is to reduce the social and environmental impact of gas flare, protection of the environment,

natural resource preservation, and the creation of social and economic benefits from gas that would have been flared. See Flare Gas

(Prevention of Waste and Pollution) Regulations 2018 (SI 2018, No. 9), para. 1(1)(a)–(d). See also Explanatory Note attached to

the Regulations.

24. Ibid, para. 2(2).

25. Ibid, para. 3(1). See also Petroleum Act (n. 18), s. 12 on Minister’s power to delegate to any person which is in sync with the

Regulations allowing the Minister to delegate the ‘taking’ of the flare gas to permit holders.

26. Ibid, para. 3(2)(a).

27. Ibid, para. 3(2)(b).

28. Ibid, para. 4.
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Permit to access flare gas data

No doubt, the FGN would require accurate data as to gas flare points and volumes etc, to effectively carry

out the objectives of the Regulations. The producer is required to provide accurate and complete flare gas

data within 30 days of a Department of Petroleum Resources’ (DPR) request29 or risk being fined 50,000

naira and/or a sentence of up to six months’ imprisonment on conviction.30

The Department of Petroleum Resources would grant bidders for the flare gas volumes access to

the flare gas data by issuance of a Data Access Permit.31 In addition, as part of the bid process,

bidders would, upon authorisation by the DPR, be entitled to enter the flare site to assess the site and

related facilities of the producer in so far as the producer has had seven days’ prior notice and the

Data Access Permit holder conducts the assessment in compliance with applicable safety standards

and regulations.32

Permit to access flare gas

A Permit to Access Flare Gas is defined by the Regulations as: ‘ . . . a permit granted to a Permit Holder by

the Minister to take Flare Gas at a Flare Site on behalf of the Federal Government’.33 The Regulations then

provides:

The Minister may grant a Permit to Access Flare Gas, which shall authorise the Permit Holder on an exclusive

basis to take Flare Gas from one or more sites as designated in the Permit on behalf of the Federal Government

and to utilise the Flare Gas or otherwise dispose it in any manner authorised by the Federal Government, provided

that, any such authorisation shall be subject to such terms as may be specified in the Permit to Access Flare Gas,

including the Flare Gas volume.34

The wording of the above and the definition of the Permit to Access Flare Gas leaves no one in

doubt that the kernel of the Regulations is the taking of flared gas from the producers by the FGN as

permitted by the Petroleum Act. The taking is effected for the FGN by holders of Permits to Access

Flare Gas issued by the Minister, no doubt, exercising his right of delegation in the Petroleum Act.35

In addition, if the Permit to Access Flare Gas holder requires any route or right of way held by the

Producer to access the flare gas, those would under the Regulations automatically ‘ . . . constitute part

of the wayleaves, easements or other rights reserved for the Minister . . . ’36 by the Petroleum Act37

and the holder entitled to their use.38

Copious provisions are also made in the Regulations regarding revocation of the permit for breach,39

assignment of the permit,40 and fees to be charged through the permitting process.41

29. Ibid, para. 4(1) and (2).

30. Ibid, para. 3(4).

31. Ibid, para. 6(1)–(4).

32. Ibid, para. 6(5).

33. Ibid, para. 24.

34. Ibid, para 8(1).

35. Above Petroleum Act n. 18 at s. 12.

36. See Flare Gas (Prevention of Waste and Pollution) Regulations 2018 above n. 23 at para. 8(5).

37. Above Petroleum Act n. 18 at Sch. 1, para. 22.

38. Above n. 23 at para. 8(5).

39. Ibid. para. 9.

40. Ibid. para. 10.

41. Ibid. para. 11.
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Compliance and reporting obligations in the regulations

The producer and permit holder are required to maintain daily logs of gas flared and submit same to

the DPR within 21 days of the end of each month.42 To achieve this they are obligated to install

metering equipment. The data provided in the log should conform to the Metering and Data Collec-

tion Standards issued by the DPR.43 It must include date, time, duration, rates, volumes and gas

source or type relating to the flaring.44 They are also required to preserve copies of the logs for at

least 36 months.45

The producer must maintain daily records of all associated gas produced, setting out details in a log

which format conforms to the metering and data collection standards issued by the DPR. This should be

submitted to the DPR monthly.46 The producer must also file an Annual Report at the DPR by every 31

March47 which must include flare gas data in a format to be specified by the DPR48 and a list of all flare sites

for which a producer has no Connection Agreement49 with a Permit to Access Flare Gas holder.50

In like terms a Permit to Access Gas at the Flare Holder also has responsibility to submit annual reports to

the DPR.51 It should include details of flare gas volumes utilised at the flare site52 and volume of gas flared

and vented by the permit holder.53

The DPR is responsible for compiling all the above reports, preparing its own annual reports and

publishing the report on its website by 30 June each year.54 The report compares: the volume of gas

flared by all producers against the percentage of natural gas produced in the last two years;55 the

percentage of associated gas produced against crude oil produced,56 associated gas utilised by pro-

ducers;57 gas flare percentage for the current report year against previous years;58 and ranks producers

on the basis of associated gas utilisation.59 The report will also consider the volume of gas utilised as

against those flared by permit holders.60 It will compare this against records of previous years61 and

then detail payments received by producers for flare gas.62 The Regulations also detail metering and

safety standards.63

42. Ibid. para. 15(1) & (2).

43. Ibid. para. 15(4).

44. Ibid. para. 15(3).

45. Ibid. para. 15(5).

46. Ibid. para. 16(1) & (2).

47. Ibid. para. 17(1).

48. Ibid. para. 17(2)(a).

49. A connection agreement is defined in para. 24 of the Regulations as ‘ . . . an agreement conforming substantially to the template

issued by the Department of Petroleum Resources which is required to be entered into by and between a Producer and a Permit

Holder in respect of the connection of the respective facilities of the Producer and the Permit Holder’.

50. Above n. 23 at para. 17(2)(b).

51. Ibid. para. 18(1).

52. Ibid. para. 18(2)(a).

53. Ibid. para. 18(2)(b) & (c).

54. Ibid. para. 19.

55. Ibid. para. 19(a).

56. Ibid. para. 19(b).

57. Ibid. para. 19(c).

58. Ibid. para. 19(d).

59. Ibid. para. 19(e).

60. Ibid, para. 19(f).

61. Ibid. para. 19(g).

62. Ibid. para. 19(h).

63. Ibid. para. 20.
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Ensuring compliance with the regulations

The Associated Gas (Reinjection) Act is re-echoed in the Regulations which prohibits the flaring of

associated gas by the producer or Permit to Access Flare Gas holder unless the Minister consents

otherwise.64 The penalty for flaring natural gas has now been increased from a mere ten Naira

(NGN10.00)65 to $2.00 (two United States dollars) per 28.317 scf of gas flared within a mining

lease or marginal field area producing 10,000 barrels or more of oil per day66 and $0.50 (fifty

United States cents) per 28.317 scf of gas flared within a lease area or marginal field producing

less than 10,000 barrels of oil per day.67 The penalties are payable for both routine and non-routine

gas flaring.68 However, flaring that occurs as a result of force majeure events will not attract

penalty payments.69

The only excusable reason to flare gas going forward would be that the producer has already entered into

a Deliver or Pay Agreement with a Permit to Access Flare Gas for the gas volumes flared.70 It then becomes

the permit holder’s responsibility to explain why the flare gas has not been harnessed. The rationale is

obviously that any producer who has failed to take advantage of the FGN’s Nigerian Gas Flare Commer-

cialisation Programme (NGFCP) has no excuse to flare gas. Indeed, the Regulations expressly allows the

Minister to deny an application for permission to flare gas or even revoke a permission already granted

where the producer commercialises the flare gas without recourse to the procedure stipulated in paragraph 3

of the Regulations or fails to comply with them.71

The pooling of all flare sites by the Regulations allows for effecting the Nigerian Gas Flare

Commercialisation programme for historical flare sites. Public interest therefore justifies penalising

producers who have commercialised flare gas without recourse to paragraph 3 of the Regulations and

yet continue to flare gas. To allow individual producers to commence uncoordinated gas flare com-

mercialisation after the historically flared associated gas has been taken by the FGN at the flare will

destabilise the NGFCP that has arranged the elimination of gas flare menace on the basis of flare gas

available to investors.

The major objective of the Regulations is the elimination of gas flaring. They therefore put

together a gas flare utilisation programme to ensure producers have an alternative to flare gas. Those

who fail to cooperate with the FGN in bringing an end to the menace of gas flaring will suffer the

penalty of a flare gas payment regime of $2.50 (two United States Dollars and fifty cents) per 28.317

scf of gas flared or vented in addition to the flare gas payment of paragraph 13 of the Regulations.72

Default for which the flare gas penalty applies include the producer failing to: provide gas flare data

requested by the DPR;73 allow an applicant for a permit or permit holder access to the flare gas site

pursuant to the Regulations;74 failing to timeously prepare and submit any of the gas flare data logs,

records or reports provided for under the Regulations;75 failing to timeously install appropriate

64. Ibid. paras 12–13.

65. Equivalent of 0.027 US cents.

66. Above n. 23 at para. 13(1).

67. Ibid. para. 13(2).

68. Ibid.

69. Ibid.

70. Ibid. para. 13(3).

71. Ibid. para. 14.

72. Ibid. para. 21(1).

73. Ibid. para. 21(1) (a) & (b).

74. Ibid. para. 21(1)(c) & (d).

75. Ibid. para. 21(1)(e).
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metering equipment as required by the DPR;76 and refusing to enter into a connection agreement with

a Permit to Access Flare Gas holder.77

As a final measure, the Minister may suspend the operations or indeed revoke the lease/license of a

producer who continues in default of the Regulations.78 The suspension or revocation finds support in the

Petroleum Act and the Associated Gas (Reinjection) Act pursuant to which the Regulations were made.

Copious provisions are made in both Acts, particularly in the Petroleum Act, detailing the powers of the

Minister generally and even the Minister’s regulation-making power. For instance, the Minister is

empowered to demand information regarding the operations of a petroleum leaseholder79 and to make

regulations regarding the keeping of records, making returns on the records and their inspection by the

Minister.80 This is what the parts of the Regulations requiring provision of various flare gas data to the

Minister seek to achieve. All other portions of the Regulations may indeed be justified by the Minister’s

power and duty to ‘make regulations prescribing anything requiring to be prescribed for the purposes of

this Act’81 particularly relating to the ‘the conservation of petroleum resources’82 and ‘the prevention of

pollution of water courses and the atmosphere’.83 Regarding the powers of suspension and revocation it is

pertinent to keep in mind that the Petroleum Act allows the Minister to suspend a producer’s operations

for falling foul of the Act or regulations made thereunder.84 It also allows the Minister to ultimately

revoke the lease/license for breaches of the Act or regulations and even for failure to provide information

on operations required by the Minister.85

The Associated Gas (Reinjection) Act more than justifies the flare gas penalty, even for the double

payment regime imposed on producers who refuse to cooperate with the FGN’s programme to eliminate

the practice but yet go ahead to flare gas. The Minister has the discretion to determine terms and

conditions under which gas can be flared.86 To do so without permission from the Minister also grounds

a revocation.87

No doubt, the Regulations have far-reaching implications for producers who would have to allow third

parties (holders of the permits regime of the Regulations) access to their lease areas either to access flare gas

data or to access (take) the flare gas. The machinery through which this is to be achieved is the Deliver or

Pay Agreement88 and the Connection Agreement89 which the permit holder is to enter with the producer.

These enable the permit holder to be guaranteed a supply of flare gas volumes and to be able to connect its

gas-taking infrastructure with the producer’s facility. Thus, implementation of the Regulations will be

underpinned by contracts voluntarily entered into by both the producer and the permit holder. Of course,

to ensure workability, the terms of the contract will be monitored by the FGN. This is why paragraph 11(2)

qualifies the agreements with the word: ‘approved’.

76. Ibid. para. 21(1)(f).

77. Ibid. para. 21(1)(g). This is an agreement conforming to a template issued by the DPR which provides for the modalities under

which the permit holder would connect its gas facilities to the producer’s to harness the flare gas.

78. Ibid. para. 21(2).

79. Above Petroleum Act (n. 18) at s. 8(e).

80. Ibid. s. 9(b)(iv) & (vi).

81. Ibid. s. 9(1)(a). See also Associated Gas (Reinjection) Act (n. 7) at s. 5.

82. Ibid. s. 9(1)(b)(ii).

83. Ibid. s. 9(1)(b)(iii).

84. Ibid. s. 8(h).

85. Above Petroleum Act (n. 18) Sch. 1, para. 25(1)(b) & (d).

86. See Associated Gas (Reinjection) Act, above n. 7 at s. 3(2)(a) & (b).

87. Ibid. s. 4. This has the same effect as a forfeiture which is the term used in the Act.

88. Above n. 23 at para. 11(2)(b).

89. Ibid, para. 11(2)(a).

126 Environmental Law Review 21(2)



Consequently, the question which may arise as to whether the producer is obligated to engage

in oil production of which associated gas is a by-product in order to make flare gas available is

to be answered in the affirmative. The producer would already be bound by a contract to deliver

the gas with the Permit to Access Flare Gas holder. Paragraph 21 of the Regulations is an

incentive to enter into the connection agreement. Failure to enter this agreement means the

producer pays very high gas flaring penalties and ultimately risks revocation of its lease as a

consequence of flaring gas. In addition, failure to engage in petroleum production in the lease area

which results in the flare gas could be termed a breach of the producer’s obligation to operate the

petroleum asset in a vigorous and business-like manner. This is a ground for revocation of the

petroleum lease itself.90

In concluding, it is pertinent to point out that the holder of a permit to Access Flare Gas can also have it

revoked for failure to abide by the Regulations.91

Conclusion

Gas flaring in today’s Nigeria is obviously a monumental waste of resources given that a major part of

Nigeria’s electricity problems is because of the unavailability of gas.92 Obviously, since gas flare penalties

are tax deductible,93 the producers who have little to lose for flaring gas may not have enough incentives to

invest in associated gas development. Regardless, the Nigerian environment and especially oil producing

communities will continue to suffer the deleterious effects of gas flaring if drastic action is not taken such as

has been done with the Regulations. Hopefully, the Regulations will result in vigorous activities in gas

development since the producers now have to compete with flare gas investors directly.

As has been emphasised throughout this article, the Regulations are borne out of public interest to end

gas flaring. If and whenever the courts are called upon to interrogate their provisions,94 public interest/

policy factors will predominate to justify them.95
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